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circumstances.

[3] With regard to paragraph (b), it is not improper to pay a witness's expenses, including lost income, or to compensate
an expert witness on terms permitted by law. The common law rule in most jurisdictions is that it is improper to pay an
occurrence witness any fee for testifying and that it is improper to pay an expert witness a contingent fee.

[4] Rules of evidence and procedure are designed to lead to just decisions and are part of the framework of the law.
Paragraph (c) permits a lawyer to take steps in good faith and within the framework of the law to test the validity of rules;
however, the lawyer is not justified in consciously violating such rules and the lawyer should be diligent in the effort to
guard against the unintentional violation of them. As examples, a lawyer should subscribe to or verify only those pleadings
that the lawyer believes are in compliance with applicable law and rules; a lawyer should not make any prefatory
statement before a tribunal in regard to the purported facts of the case on trial unless the lawyer believes that the
statement will be supported by admissible evidence; a lawyer should not ask a witness a question solely for the purpose of
harassing or embarrassing the witness; and a lawyer should not, by subterfuge, put before a jury matters which it cannot
properly consider.

[5] Paragraph (d) makes it clear that a lawyer must be reasonably diligent in making inquiry of the client, or third party,
about information or documents responsive to discovery requests or disclosure requirements arising from statutory law,
rules of procedure, or caselaw. "Reasonably" is defined in Rule 0.1, Terminology, as meaning "conduct of a reasonably
prudent and competent lawyer." Rule 0.1(i). When responding to a discovery request or disclosure requirement, a lawyer
must act in good faith. The lawyer should impress upon the client the importance of making a thorough search of the
client’s records and responding honestly. If the lawyer has reason to believe that a client has not been forthcoming, the
lawyer may not rely solely upon the client’s assertion that the response is truthful or complete.

[6] To bring about just and informed decisions, evidentiary and procedural rules have been established by tribunals to
permit the inclusion of relevant evidence and argument and the exclusion of all other considerations. The expression by a
lawyer of a personal opinion as to the justness of a cause, as to the credibility of a witness, as to the culpability of a civil
litigant, and as to the guilt or innocence of an accused is not a proper subject for argument to the trier of fact and is
prohibited by paragraph (e). However, a lawyer may argue, on an analysis of the evidence, for any position or conclusion
with respect to any of the foregoing matters.

[7] Paragraph (f) permits a lawyer to advise managerial employees of a client to refrain from giving information to another
party because the statements of employees with managerial responsibility may be imputed to the client. See also Rule
4.2,

History Note: Statutory Authority G. 84-23

Adopted July 24, 1997
Amended March 1, 2003;
October 1, 2003; November 16, 2006

ETHICS OPINION NOTES
CPR 2. An attorney generally does not need the consent of the adverse party to talk to witnesses.

CPR 284. An attorney may seek alimony for a wife although he has evidence of the wife's adultery so long as he does not
have to offer perjured testimony or other false evidence.

CPR 340. An attorney may represent a client with a malpractice claim even though the client has entered a contingent fee
contract with a medical consultant for case evaluation, preparation and expert witness location, so long as the consultant
does not present evidence and the compensation of the expert witness provided by the consultant is not contingent upon
the outcome of the litigation.

RPC 225. The lawyer for a defendant in criminal and civil actions arising out of the same event may seek the cooperation
of a crime victim on a plea agreement provided the settlement of the victim's civil claim against the defendant is not
contingent upon the content of the testimony of the victim or the outcome of the case.

2008 Formal Ethics Opinion 15. Provided the agreement does not constitute the criminal offense of compounding a
crime and is not otherwise illegal, and does not contemplate the fabrication, concealment, or destruction of evidence, a
lawyer may participate in a settlement agreement of a civil claim that includes a non-reporting provision prohibiting the
plaintiff from reporting the defendant's conduct to law enforcement authorities.

CASENOTES
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Interjection of Personal Opinion. - Counsel may not, by argument or cross-examination, place before the jury incompetent
and prejudicial matters by injecting his own knowledge, beliefs and personal opinions not supported by the evidence.
State v. Locklear , 294 N.C. 210, 241 S.E.2d 65 (1978).

Interjection of Unsupported Knowledge and Belief. - Counsel may not, by agreement or cross-examination, place before
the jury incompetent and prejudicial matters by injecting his own knowledge, beliefs and personal opinions not supported
by the evidence. State v. Locklear, 294 N.C. 210, 241 S.E.2d 65 (1978).

Preparation of Witness. - It is not improper for an attorney to prepare his witness for trial, to explain the applicable law in
any given situation and to go over before trial the attorney's questions and the witness' answers so that the witness will
be ready for his appearance in court, will be more at ease because he knows what to expect, and will give his testimony in
the most effective manner he can. Such preparation is the mark of a good trial lawyer, and is to be commended because it
promotes more efficient administration of justice and saves court time. Nothing improper occurs so long as the attorney
prepares the witness to give the witness' testimony at trial and not the testimony that the attorney has placed in the
witness' mouth or false or perjured testimony. State v. McCormick , 298 N.C. 788, 259 S.E.2d 880 (1979).

Informing a potential witness to plead the U.S. Const., Amend. V or to stay away from court unless subpoenaed is not
unethical, Certainly no rule prevents an attorney from informing a potential witness of his legal rights. North Carolina
State Bar v. Graves , 50 N.C. App. 450, 274 S.E.2d 396 (1981).

Ethical transgressions by trial counsel do not always constitute legal error. State v. Sanders , 303 N.C. 608, 281 S.E.2d 7,
cert. denied , 454 U.S. 973, 102 S. Ct. 523, 70 L. Ed. 2d. 392 (1981).

Argument Containing Personal Belief. - The defendant contended on appeal that the prosecutor's argument to the jury
contained the prosecutor's personal belief as to the defendant's guilt in violation of the Code. The court held that the
statements could be interpreted in several ways, but that even if the prosecutor's argument had contained such a
statement, the violation did not entitle the defendant to a new trial. State v. Sanders , 303 N.C. 608, 281 S.E.2d 7, cert.
denied , 454 U.S. 973, 102 S. Ct. 523, 70 L. Ed. 2d 392 (1981).

Argument That Testifying Officers Could Be Prosecuted If They Lied. - A prosecutor who, in closing, made arguments
based on matters outside the record by suggesting that the officers who testified against the defendant could be
prosecuted for perjury and fired from their jobs, and lose their pensions if they lied, placed the jurors in the moral
dilemma of either convicting the defendant or, in the alternative, causing the officers to suffer the grievous penalties
suggested by the prosecutor. The argument was, therefore, improper and the defendant was entitled to a new trial. State
v. Potter , 69 N.C. App. 199, 316 S.E.2d 359, disc. rev. denied , 312 N.C. 624, 323 S.E.2d 925 (1984).

Failure to Inform Court of Opposing Party's Address. - An attorney clearly engaged in conduct involving fraud, dishonesty,
deceit and misrepresentation when, in a divorce action, she failed to inform the court of a letter which contained the
opposing party's return address, while at the same time presenting to the court an affidavit she had drafted in which her
client swore that her husband's whereabouts were unknown and could not with due diligence be ascertained. North
Carolina State Bar v. Wilson, 74 N.C. App. 777, 330 S.E.2d 280 (1985).

Interference with Prosecuting Witness. - Immediately prior to trial, the defense attorney negotiated an agreement
between the prosecuting witness and the accused which called for his client to pay for damages to the witness' car and the
witness' hospital bills in return for a promise not to press charges. He also told the witness she could leave the courthouse
because her testimony would not be needed. The defendant attorney's efforts on behalf of his client went far beyond
representing the client "zealously within the bounds of the law" and constituted a direct attempt to interfere with a State's
witness who was under subpoena to testify in a named case. State v. Rogers , 68 N.C. App. 358, 315 S.E.2d 492, cert.
denied , 311 N.C. 767, 319 S.E.2d 284 (1984), appeal dismissed , 469 U.S. 1101, 105 S. Ct. 769, 83 L. Ed. 2d 766
(1985).

Prosecutor's questioning of capital murder defendant's mother about locks placed on the outside of defendant's bedroom
door was highly prejudicial and of no probative value; however, such error was harmless where the question of
defendant's guilt was strong, the trial court properly sustained defendant's objections to the questions, and the mother
testified that she was not afraid of her son. State v. Payne, 328 N.C. 377, 402 S.E.2d 582 (1991).
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Rule 3.3 Candor Toward the Tribunal

(@) A lawyer shall not knowingly:

! (1) make a false statement of material fact or law to a tribunal or fail to correct a false statement of material fact
or law previously made to the tribunal by the lawyer;

(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly
adverse to the position of the client and not disclosed by opposing counsel; or

!

i

] (3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer's client, or a witness called by the

i lawyer, has offered material evidence and the lawyer comes to know of its falsity, the lawyer shall take

| reasonable remedial measures, including, if necessary, disclosure to the tribunal. A lawyer may refuse to offer

i evidence, other than the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is
false.

(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a person intends to engage, is
engaging or has engaged in criminal or fraudulent conduct related to the proceeding shall take reasonable remedial
| measures, including, if necessary, disclosure to the tribunal.

(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the proceeding, and apply even if compliance
requires disclosure of information otherwise protected by Rule 1.6.

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer that will enable
the tribunal to make an informed decision, whether or not the facts are adverse.

Comment

[1] This Rule governs the conduct of a lawyer who is representing a client in the proceedings of a tribunal. See Rule 1.0(n})
for the definition of "tribunal.” It also applies when the lawyer is representing a client in an ancillary proceeding conducted
pursuant to the tribunal's adjudicative authority, such as a deposition. Thus, for example, paragraph (a)(3) requires a
lawyer to take reasonable remedial measures if the lawyer comes to know that a client who is testifying in a deposition
has offered evidence that is false.

[2] This Rule sets forth the special duties of lawyers as officers of the court to avoid conduct that undermines the integrity
of the adjudicative process. A lawyer acting as an advocate in an adjudicative proceeding has an obligation to present the
client's case with persuasive force. Performance of that duty while maintaining confidences of the client, however, is

: qualified by the advocate's duty of candor to the tribunal. Consequently, although a lawyer in an adjudicative proceeding

‘ is not required to present an impartial exposition of the law or to vouch for the evidence submitted in a cause, the lawyer
: must not allow the tribunal to be misled by false statements of material fact or law or evidence that the lawyer knows to
be false.

Representations by a Lawyer

i [3] An advocate is responsible for pleadings and other documents prepared for litigation, but is usually not required to

i have personal knowledge of matters asserted therein, for litigation documents ordinarily present assertions by the client,
| or by someone on the client's behalf, and not assertions by the lawyer. Compare Rule 3.1. However, an assertion

i purporting to be on the lawyer's own knowledge, as in an affidavit by the lawyer or in a statement in open court, may
properly be made only when the lawyer knows the assertion is true or believes it to be true on the basis of a reasonably
diligent inquiry. There are circumstances where failure to make a disclosure Is the equivalent of an affirmative
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misrepresentation. The obligation prescribed in Rule 1.2(d) not to counse! a client to commit or assist the client in
committing a fraud applies in litigation. Regarding compliance with Rule 1.2(d), see the Comment to that Rule. See also
Rule 8.4(b), Comment.

Legal Argument

[4] Legal argument based on a knowingly false representation of law constitutes dishonesty toward the tribunal. A lawyer
is not required to make a disinterested exposition of the law, but must recognize the existence of pertinent legal
authorities. Furthermore, as stated in paragraph (a)(2), an advocate has a duty to disclose directly adverse authority in
the controlling jurisdiction that has not been disclosed by the opposing party. The underlying concept is that legal
argument is a discussion seeking to determine the legal premises properly applicable to the case.

Offering Evidence

[5] Paragraph (a)(3) requires that the lawyer refuse to offer evidence that the lawyer knows to be false, regardless of the
client's wishes. This duty is premised on the lawyer's obligation as an officer of the court to prevent the trier of fact from
being misled by false evidence. A lawyer does not violate this Rule if the lawyer offers the evidence for the purpose of
establishing its falsity.

[6] If a lawyer knows that the client intends to testify falsely or wants the lawyer to introduce false evidence, the lawyer
should seek to persuade the client that the evidence should not be offered. If the persuasion is ineffective and the lawyer
continues to represent the client, the lawyer must refuse to offer the false evidence. If only a portion of a witness's
testimony will be false, the lawyer may call the witness to testify but may not elicit or otherwise permit the witness to
present the testimony that the lawyer knows is false.

[7] The duties stated in paragraphs (a) and (b) apply to all lawyers, including defense counsel in criminal cases. See
Comment [9].

[8] The prohibition against offering false evidence only applies if the lawyer knows that the evidence is false. A lawyer's
reasonable belief that evidence is false does not preclude its presentation to the trier of fact. A lawyer's knowledge that
evidence is false, however, can be inferred from the circumstances. See Rule 1.0(g). Thus, although a lawyer should
resolve doubts about the veracity of testimony or other evidence in favor of the client, the lawyer cannot ignore an
obvious falsehood.

[9] Although paragraph (2)(3) only prohibits a lawyer from offering evidence the lawyer knows to be false, it permits the
lawyer to refuse to offer testimony or other proof that the lawyer reasonably believes is false. Offering such proof may
reflect adversely on the lawyer's ability to discriminate in the quality of evidence and thus impair the lawyer's
effectiveness as an advocate. Because of the special protections historically provided criminal defendants, however, this
Rule does not permit a lawyer to refuse to offer the testimony of such a client where the lawyer reasonably believes but
does not know that the testimony will be false. Unless the lawyer knows the testimony will be false, the lawyer must honor
the client's decision to testify. See also Comment [7].

Remedial Measures

[10] Having offered material evidence in the belief that it was true, a lawyer may subsequently come to know that the
evidence is false. Or, a lawyer may be surprised when the lawyer's client, or another witness called by the lawyer, offers
testimony the lawyer knows to be false, either during the lawyer's direct examination or in response to cross-examination
by the opposing lawyer. In such situations or if the lawyer knows of the falsity of testimony elicited from the client during
a deposition, the lawyer must take reasonable remedial measures. The lawyer's action must also be seasonable:
depending upon the circumstances, reasonable remedial measures do not have to be undertaken immediately, however,
the lawyer must act before a third party relies to his or her detriment upon the false testimony or evidence. The
advocate's proper course is to remonstrate with the client confidentially, advise the client of the lawyer's duty of candor to
the tribunal and seek the client’s cooperation with respect to the withdrawal or correction of the false statements or
evidence. If that fails, the advocate should seek to withdraw if that will remedy the situation. If withdrawa! from the
representation is not permitted or will not undo the effect of the false evidence, the advocate's only option may be to
make such disclosure to the tribunal as is reasonably necessary to remedy the situation, even if doing so requires the
lawyer to reveal information that otherwise would be protected by Rule 1.6. It is for the tribunal then to determine what
should be done - making a statement about the matter to the trier of fact, ordering a mistrial or perhaps nothing.

[11] The disclosure of a client’s false testimony can result in grave consequences to the client, including not only a sense
of betrayal but also loss of the case and perhaps a prosecution for perjury. But the alternative is that the lawyer cooperate
In deceiving the court, thereby subverting the truth-finding process which the adversary system is designed to implement.
See Rule 1.2(d). Furthermore, unless it is clearly understood that the lawyer will act upon the duty to disclose the
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existence of false evidence, the client can simply reject the lawyer's advice to reveal the false evidence and insist that the
lawyer keep silent. Thus the client could in effect coerce the lawyer into being a party to fraud on the court.

Preserving Integrity of Adjudicative Process

[12] Lawyers have a special obligation to protect a tribunal against criminal or fraudulent conduct that undermines the
integrity of the adjudicative process, such as bribing, intimidating or otherwise unlawfully communicating with a witness,
juror, court official or other participant in the proceeding, unlawfully destroying or concealing documents or other evidence
or failing to disclose information to the tribunal when required by law to do so. Thus, paragraph (b) requires a lawyer to
take reasonable remedial measures, including disclosure if necessary, whenever the lawyer knows that a person, including
the lawyer's client, intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the
proceeding.

[13] The general rule that an advocate must reveal the existence of perjury with respect to a material fact-even that of a
client-applies to defense counsel in criminal cases, as well as in other instances. However, the definition of the lawyer's
ethical duty in such a situation may be qualified by constitutional provisions for due process and the right to counsel in
criminal cases. These provisions have been construed to require that counsel present an accused as a witness if the
accused wishes to testify, even if counsel knows the testimony will be false. The obligation of the advocate under these
Rules is subordinate to such a constitutional requirement.

Duration of Obligation

[14] A practical time limit on the obligation to rectify false evidence or false statements of material fact or law has to be
established. The conclusion of the proceeding is a reasonably definite point for the termination of the obligation. A
proceeding has concluded within the meaning of this Rule when no matters in the proceeding are still pending before the
tribunal or the proceeding has concluded pursuant to the rules of the tribunal such as when a final judgment in the
proceeding is affirmed on appeal, a bankruptcy case is closed, or the time for review has passed.

Ex Parte Proceedings

[15] Ordinarily, an advocate has the limited responsibility of presenting one side of the matters that a tribunal should
consider in reaching a decision; the conflicting position is expected to be presented by the opposing party. However, in
any ex parte proceeding, such as an application for a temporary restraining order, there is no balance of presentation by
opposing advocates. The object of an ex parte proceeding is nevertheless to yield a substantially just result. The judge has
an affirmative responsibility to accord the absent party just consideration. The lawyer for the represented party has the
correlative duty to make disclosures of material facts known to the lawyer and that the lawyer reasonably believes are
necessary to an informed decision.

Withdrawal

[16] Normally, a lawyer's compliance with the duty of candor imposed by this Rule does not require that the lawyer
withdraw from the representation of a client whose interests will be or have been adversely affected by the lawyer's
disclosure. The lawyer may, however, be required by Rule 1.16(a) to seek permission of the tribunal to withdraw if the
lawyer's compliance with this Rule's duty of candor results in such an extreme deterioration of the client-lawyer
relationship that the lawyer can no longer competently represent the client. Also see Rule 1.16(b) for the circumstances in
which a lawyer will be permitted to seek a tribunal's permission to withdraw. In connection with a request for permission
to withdraw that is premised on a client's misconduct, a lawyer may reveal information relating to the representation only
to the extent reasonably necessary to comply with this Rule or as otherwise permitted by Rule 1.6.

History Note: Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.
ETHICS OPINION NOTES

CPR 92, An attorney who knows that criminal clients gave arresting officers fictitious names should call upon the clients to
disclose their true identities to the court and, if they refuse, seek to withdraw. ( See also Rule 3.3(a)(3))

CPR 122. An attorney representing the defendant in divorce action, when advised by the client that parties have not been
separated a year, must file an answer denying the allegation of separation even though the client does not wish to contest

the divorce.

CPR 284. An attorney may seek alimony for a wife although he has evidence of the wife's adultery so long as he does not
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have to offer perjured testimony or other false evidence.

RPC 33. If an attorney's client testifies falsely regarding a material matter, such as his or her name or criminal record, the
attorney must call upon the client to correct the testimony. If the client refuses, the attorney must seek to withdraw in
accordance with the rules of the tribunal. { See also Rule 3.3(a)(3))

RPC 203. Dismissal of an action alone is not sufficient to rectify the perjury of a client in a deposition and the lawyer must
demand that the client inform the opposing party of the falsity of the deposition testimony or, if the client refuses,
withdraw from the representation. ( See also Rule 3.3(a)(3))

98 Formal Ethics Opinion 1. Opinion rules that a lawyer representing a client in a social security disability hearing is not
required to inform the administrative law judge of material adverse facts known to the lawyer.

98 Formal Ethics Opinion 5. Opinion rules that a defense awyer may remain silent while the prosecutor presents an
inaccurate driving record to the court provided the lawyer and client did not criminally or fraudulently misrepresent the
driving record to the prosecutor or the court, and further provided, that on application for a limited driving privilege, there
is no misrepresentation to the court about the client's prior driving record.

98 Formal Ethics Opinion 20. Opinion rules that, subject to a statute prohibiting the withholding of the information, a
lawyer's duty to disclose confidential client information to a bankruptcy court ends when the case is closed although the
debtor's duty to report new property continues for 180 days after the date of filing the petition.

99 Formal Ethics Opinion 16. Opinion rules that a lawyer may not participate in the presentation of a consent judgment
to a court if the lawyer knows that the consent judgment is based upon false information.

2001 Formal Ethics Opinion 1. Opinion rules that, in a petition to a court for an award of an attorney's fee, a lawyer
must disclose that the client paid a discounted hourly rate for legal services as a result of the client's membership in a
prepaid or group legal services plan.

2003 Formal Ethics Opinion 5. Opinion rules that neither a defense lawyer nor a prosecutor may participate in the
misrepresentation of a criminal defendant's prior record level in a sentencing proceeding even if the judge is advised of
the misrepresentation and does not object.

2008 Formal Ethics Opinion 1. A lawyer representing an undocumented worker in a workers' compensation action has a
duty to correct court documents containing false statements of material fact and is prohibited from introducing evidence in
support of the proposition that an alias is the client's legal name.

2008 Formal Ethics Opinion 3. A lawyer may assist a pro se litigant by drafting pleadings and giving advice without
making an appearance in the proceeding and without disclosing or ensuring the disclosure of his assistance to the court
unless required to do so by law or court order.

2010 Formal Ethics Opinion 1. A lawyer may appear in a lawsuit on behalf of an insured whose whereabouts are
unknown if the insured has authorized the representation. However, if the insured cannot thereafter be located, the lawyer
may not mislead the court about the insured's absence.

CASE NOTES

Preparation of Witness. - It is not improper for an attorney to prepare his witness for trial, to explain the applicable law in
any given situation and to go over before trial the attorney's questions and the witness' answers so that the witness will
be ready for his appearance in court, will be more at ease because he knows what to expect, and will give his testimony in
the most effective manner he can. Such preparation is the mark of a good trial lawyer, and is to be commended because it
promotes more efficient administration of justice and saves court time. Nothing improper occurs so long as the attorney
prepares the witness to give the witness' testimony at trial and not the testimony that the attorney has placed in the
witness' mouth or false or perjured testimony. State v. McCormick , 298 N.C. 788, 259 S.E.2d 880 (1979).

Client Perjury. - Where an attorney learns, prior to trial, that his client intends to commit perjury or participate in the
perpetration of a fraud upon the court he must withdraw from representation of the client, seeking leave of the court, if
necessary. The right of a client to effective counsel in any case (civil or criminal) does not include the right to compel
counsel knowingly to assist or participate in the commission of perjury or the creation or presentation of false evidence. In
re Palmer , 296 N.C. 638, 252 S.E.2d 784 (1979).

Concealment of Material Facts. - Intentionally encouraging the concealment of material facts relevant to the identity of the
driver in a driving under the influence prosecution is prejudicial to the administration of justice. Such conduct raises
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serious doubts as to the attorney's desire to bring about a just result in such a prosecution and adversely reflects on the
attorney's fitness to practice law. North Carolina State Bar v. Graves , 50 N.C. App. 450, 274 S.E.2d 396 (1981).

Failure to Inform Court of Opposing Party's Address. - An attorney clearly engaged in conduct involving fraud, dishonesty,
deceit and misrepresentation when, in a divorce action, she failed to inform the court of a letter which contained the
opposing party's return address, while at the same time presenting to the court an affidavit she had drafted in which her
client swore that her husband's whereabouts were unknown and could not with due diligence be ascertained. North
Carolina State Bar v. Wilson , 74 N.C. App. 777, 330 S.E.2d 280 (1985).

Quoted in Brooks v. Wal-Mart Stores, Inc. , 139 N.C. App. 637, 535 S.E.2d 55 (2000).
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Advocate
Rule 3.8 Special Responsibilities of a Prosecutor

The prosecutor in a criminal case shall:
(a) refrain from prosecuting a charge that the prosecutor knows is not supported by probable cause;

(b) make reasonable efforts to assure that the accused has been advised of the right to, and the procedure for obtaining,
counsel and has been given reasonable opportunity to obtain counsel;

(¢) not seek to obtain from an unrepresented accused a waiver of important pretrial rights, such as the right to a
preliminary hearing;

(d) after reasonably diligent inquiry, make timely disclosure to the defense of all evidence or information required to be
disclosed by applicable law, rules of procedure, or court opinions including all evidence or information known to the
prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in connection with sentencing,
disclose to the defense and to the tribunal all unprivileged mitigating information known to the prosecutor, except when
the prosecutor is relieved of this responsibility by a protective order of the tribunal;

(e) not subpoena a lawyer in a grand jury or other criminal proceeding to present evidence about a past or present client,
or participate in the application for the issuance of a search warrant to a lawyer for the seizure of information of a past or
present client in connection with an investigation of someone other than the lawyer, unless:

(1) the information sought is not protected from disclosure by any applicable privilege;
(2) the evidence sought is essential to the successful completion of an ongoing investigation or prosecution; and
(3) there is no other feasible alternative to obtain the information;

(f) except for statements that are necessary to inform the public of the nature and extent of the prosecutor's action and
that serve a legitimate law enforcement purpose, refrain from making extrajudicial comments that have a substantial
likelihood of heightening public condemnation of the accused and exercise reasonable care to prevent investigators, law
enforcement personnel, employees or other persons assisting or associated with the prosecutor in a criminal case from
making an extrajudicial statement that the prosecutor would be prohibited from making under Rule 3.6 or this Rule.

Comment

[1] A prosecutor has the responsibility of a minister of justice and not simply that of an advocate; the prosecutor's duty is
to seek justice, not merely to convict. This responsibility carries with it specific obligations to see that the defendant is
accorded procedural justice and that guilt is decided upon the basis of sufficient evidence. Precisely how far the prosecutor
is required to go in this direction is a matter of debate and varies in different jurisdictions. See the ABA Standards of
Criminal Justice Relating to the Prosecution Function. A systematic abuse of prosecutorial discretion could constitute a
violation of Rule 8.4.

[2] The prosecutor represents the sovereign and, therefore, should use restraint in the discretionary exercise of
government powers, such as in the selection of cases to prosecute. During trial, the prosecutor is not only an advocate,
but he or she also may make decisions normally made by an individual client, and those affecting the public interest
should be fair to all. In our system of criminal justice, the accused is to be given the benefit of all reasonable doubt. With
respect to evidence and witnesses, the prosecutor has responsibilities different from those of a lawyer in private practice;
the prosecutor should make timely disclosure to the defense of available evidence known to him or her that tends to
negate the guilt of the accused, mitigate the degree of the offense, or reduce the punishment. Further, a prosecutor
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should not intentionally avoid pursuit of evidence merely because he or she believes it will damage the prosecutor's case
or aid the accused.

[3] Paragraph (c) does not apply, however, to an accused appearing pro se with the approval of the tribunal. Nor does it
forbid the lawful questioning of an uncharged suspect who has knowingly waived the rights to counsel and silence.

[4] Every prosecutor should be aware of the discovery requirements established by statutory law and case law. See, e.g.,
N.C. Gen. Stat. §15A-903 et. seq, Brady v. Maryland, 373 U.S. 83 (1963); Giglio v. U.S., 405 U.S. 150 (1972); Kyles v.
Whitley, 514 U.S. 419 (1995). The exception in paragraph (d) recognizes that a prosecutor may seek an appropriate
protective order from the tribunal if disclosure of information to the defense could result in substantial harm to an
individual or to the public interest.

[5] Paragraph (e) is intended to limit the issuance of lawyer subpoenas in grand jury and other criminal proceedings, and
search warrants for client information, to those situations in which there is a genuine need to intrude into the client-lawyer
relationship. The provision applies only when someone other than the lawyer is the target of a criminal investigation.

[6] Paragraph (f) supplements Rule 3.6, which prohibits extrajudicial statements that have a substantial likelihood of
prejudicing an adjudicatory proceeding. In the context of a criminal prosecution, a prosecutor's extrajudicial statement can
create the additional problem of increasing public condemnation of the accused. Although the announcement of an
indictment, for example, will necessarily have severe consequences for the accused, a prosecutor can, and shoul!d, avoid
comments which have no legitimate law enforcement purpose and have a substantial likelihood of increasing public
opprobrium of the accused. Nothing in this Comment is intended to restrict the statements that a prosecutor may make
which comply with Rule 3.6(b) or 3.6(c).

[7] Like other lawyers, prosecutors are subject to Rules 5.1 and 5.3, which relate to responsibilities regarding lawyers and
nonlawyers who work for or are associated with the lawyer's office. Paragraph (f) reminds the prosecutor of the
importance of these obligations in connection with the unique dangers of improper extrajudicial statements in a criminal
case. In addition, paragraph (f) requires a prosecutor to exercise reasonable care to prevent persons assisting or
associated with the prosecutor from making improper extrajudicial statements, even when such persons are not under the
direct supervision of the prosecutor. Ordinarily, the reasonable care standard will be satisfied if the prosecutor issues the
appropriate cautions to law-enforcement personnel and other relevant individuals.

History Note: Statutory Authority G. 84-23

Adopted July 24, 1997; Amended March 1, 2003.
Amended November 16, 2006.

ETHICS OPINION NOTES
RPC 129. Opinion rules that prosecutors and defense attorneys may negotiate plea agreements in which appellate and
postconviction rights are waived, except in regard to allegations of ineffective assistance of counsel or prosecutorial

misconduct.

RPC 152, Opinion rules that the prosecutor and the defense attorney must see that all material terms of a negotiated plea
are disclosed in response to direct questions concerning such matters when pleas are entered in open court.

RPC 197. A prosecutor must notify defense counsel, jail officials, or other appropriate persons to avoid the unnecessary
detention of a criminal defendant after the charges against the defendant have been dismissed by the prosecutor.

RPC 204. It is prejudicial to the administration of justice for a prosecutor to offer special treatment to individuals charged
with traffic offenses or minor crimes in exchange for a direct charitable contribution to the local school system.

RPC 243. It is prejudicial to the administration of justice for a prosecutor to threaten to use his discretion to schedule a
criminal trial to coerce a plea agreement from a criminal defendant.

Back to revised rule search
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Transactions with Persons Other Than Clients

Rule 4.3 Dealing with Unrepresented Person |

In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not:

(a) give legal advice to the person, other than the advice to secure counsel, if the lawyer knows or reasonably should
know that the interests of such person are or have a reasonable possibility of being in conflict with the interests of the
client; and

(b) state or imply that the lawyer is disinterested. When the lawyer knows or reasonably should know that the
unrepresented person misunderstands the lawyer's role in the matter, the lawyer shall make reasonable efforts to correct
the misunderstanding.

Comment

[1] An unrepresented person, particularly one not experienced in dealing with legal matters, might assume that a lawyer
is disinterested in loyalties or is a disinterested authority on the law even when the lawyer represents a client. To avoid 8
misunderstanding, a lawyer will typically need to identify the lawyer's client and, where necessary, explain that the client
has interests opposed to those of the unrepresented person. For misunderstandings that sometimes arise when a lawyer
for an organization deals with an unrepresented constituent, see Rule 1.13(d).

[2] The Rule distinguishes between situations involving unrepresented persons whose interests may be adverse to those of
| the lawyer's client and those in which the person’s interests are not in conflict with the client's. In the former situation, the
i possibility that the lawyer will compromise the unrepresented person's interests is so great that the Rule prohibits the
| giving of any advice, apart from the advice to obtain counsel. This Rule does not prohibit a lawyer from negotiating the
terms of a transaction or settling a dispute with an unrepresented person. So long as the lawyer has explained that the
lawyer represents an adverse party and is not representing the person, the lawyer may inform the person of the terms on
which the lawyer's client will enter into an agreement or settle a matter, prepare documents that require the person's
signature and explain the lawyer's own view of the meaning of the document or the lawyer's view of the underlying legal
obligations.

History Note: Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.
ETHICSOPINIONNOTES

CPR 296. The attorney for the plaintiff in a domestic case may not make available to the defendant a form waiving the
right to answer and other rights, nor may he allow his client to provide such a form to the defendant. ( But see RPC 165)

RPC 15. An attorney may interview a person with adverse interest who is unrepresented and make a demand or propose
a settlement.

RPC 61. A defense attorney may interview a child who is the prosecuting witness in a molestation case without the
knowledge or consent of the district attorney.

RPC 165. An attorney may provide a confession of judgment or consent order to an unrepresented adverse party for
execution by that party so long as the lawyer does not undertake to advise the adverse party or feign disinterestedness.

RPC 189. The district attorney's staff may not give legal advice about pleas to an unrepresented person charged with a
traffic infraction.
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RPC 193. The attorney for the plaintiffs in a personal injury action arising out of a motor vehicle accident may interview
the unrepresented defendant even though the uninsured motorist insurer, which had elected to defend the claim in the
name of the defendant, is represented by an attorney in the matter.

RPC 194. In a letter to an unrepresented prospective defendant in a personal injury action, the plaintiff 's lawyer may not
give legal advice nor may he create the impression that he is concerned about or protecting the interests of the
unrepresented prospective defendant.

2002 Formal Ethics Opinion 6. Opinion rules that the lawyer for the plaintiff may not prepare the answer to a complaint
for an unrepresented adverse party to file pro se.

2003 Formal Ethics Opinion 7. A lawyer may not prepare a power of attorney for the benefit of the principal at the
request of another individual or third-party payer without consulting with, exercising independent professional judgment
on behalf of, and obtaining consent from the principal.

2009 Formal Ethics Opinion 12. A lawyer may prepare an affidavit and confession of judgment for an unrepresented
adverse party provided the lawyer explains who he represents and does not give the unrepresented party legal advice;

however, the lawyer may not prepare a waiver of exemptions for the adverse party.

Back to revised rule search
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RPC 119

October 18, 1991

Editor's Note: But see Rule 4.2(a) of the Revised Rules.
Communication Between Opposing Parties

Opinion rules that an attorney may acquiesce in a client's communication with an opposing party
who is represented without the other attorney's consent, but may not actively encourage or
participate in such communication.

Inquiry:

Attorney A represented a passenger who suffered serious injuries when thrown from an auto driven
by a fraternity friend who was represented by Attorney B. Attorney B also represented the father of
the driver under family purpose allegations. Attorney C represented the liability carrier. The injuries
sustained by the plaintiff were severe and the liability carrier indicated that it would pay its limits.
The principal issue was the contribution of the driver and his father. A few days before the
scheduled trial and after inconclusive negotiations between the attorneys on the excess aspect,
Attorney B permitted his client, the driver, to telephone Attorney A's client who was a military officer
in another state in an effort to negotiate a settlement. Attorney A had no knowledge of the
communication until receiving a call from his client. Confusion resulted over what the plaintiff
agreed to accept. Attorney A protested to Attorneys B and C concerning the direct communication
with his client. Again, without the knowledge of Attorney A but with the permission of Attorney B, the
defendant-driver contacted Attorney A's client and attempted to resolve the amount and method of
paying the excess.

Is it permissible for an attorney to allow his client to contact the adverse party and attempt to
negotiate settlement without the knowledge or permission of the attorney for the adverse party,
even though at one time the parties may have been close friends?

Opinion:

Yes. Opposing parties themselves may communicate with each other with or without the consent of
their lawyers about any matters they deem appropriate. Such communications may include efforts
to negotiate a resolution of a controversy between the parties, the results of which may be reported
to the parties' lawyers. At the same time Rule 7.4(a) provides: "During the course of his
representation of a client, a lawyer shall not: (1) communicate or cause another to communicate on
the subject of the representation with a party he knows to be represented by a lawyer in that matter
unless he has the prior consent of the lawyer representing such other party or is authorized by law
to do so." Although client contact with the opposing represented party can be allowed or permitted
by the attorney, the attorney cannot cause (by active encouragement, client preparation, or
personal participation) such communication so as to accomplish indirectly what he or she could not
do directly due to the prohibition of Rule 7.4(a). The lawyer must be careful to distinguish between
active encouragement and participation on the one hand and passive acquiescence on the other. It
is improper for the attorney to use his or her client as an agent, or to use any other actual agent of
the attorney, to communicate with the opposing represented party in violation of Rule 7.4(a).

This opinion supersedes CPR 150.

Back to ethics opinions search
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Advocate

Rule 3.5 Impartiality and Decorum of the Tribunal

(a) A lawyer shall not:
(1) seek to influence a judge, juror, prospective juror, or other official by means prohibited by law;
(2) communicate ex parte with a juror or prospective juror except as permitted by law;
(3) communicate ex parte with a judge or other official except:
(A) in the course of official proceedings;
(B) in writing, if a copy of the writing is furnished simultaneously to the opposing party;
(C) orally, upon adequate notice to opposing party; or
(D) as otherwise permitted by law;
(4) engage in conduct intended to disrupt a tribunal, including:

(A) failing to comply with known local customs of courtesy or practice of the bar or a particular tribunal
without giving opposing counsel timely notice of the intent not to comply;

(B) engaging in undignified or discourteous conduct that is degrading to a tribunal; or

(C) intentionally or habitually violating any established rule of procedure or evidence; or
(5) communicate with a juror or prospective juror after discharge of the jury if:

(A) the communication is prohibited by law or court order;

(B) the juror has made known to the lawyer a desire not to communicate; or

(C) the communication involves misrepresentation, coercion, duress or harassment.

(b) All restrictions imposed by this rule also apply to communications with, or investigations of, members of the family of a
juror or a prospective juror.

(c) A lawyer shall reveal promptly to the court improper conduct by a juror or a prospective juror, or by another toward a
juror, a prospective juror or a member of a juror or a prospective juror's family.

Comment

[1] Many forms of improper influence upon a tribunal are proscribed by criminal law. Others are specified in the North
Carolina Code of Judicial Conduct, with which an advocate should be familiar. A lawyer is required to avoid contributing to a
violation of provisions. This rule also prohibits gifts of substantial value to judges or other officials of a tribunal and stating
or implying an ability to influence improperly a public official.

[2] To safeguard the impartiality that is essential to the judicial process, jurors and prospective jurors should be protected
against extraneous influences. When impartiality is present, public confidence in the judicial system is enhanced. There
should be no extrajudicial communication with prospective jurors prior to trial or with jurors during trial by or on behalf of a
lawyer connected with the case. Furthermore, a lawyer who is not connected with the case should not communicate with a
juror or a prospective juror about the case.

[3] After the jury has been discharged, a lawyer may communicate with a juror unless the communication is prohibited by
law or court order. The lawyer must refrain from asking questions or making comments that tend to harass or embarrass
the juror or to influence actions of the juror in future cases, and must respect the desire of the juror not to talk with the
lawyer. The lawyer may not engage in improper conduct during the communication.

[4] Vexatious or harassing investigations of jurors or prospective jurors seriously impair the effectiveness of our jury
system. For this reason, a lawyer or anyone on the lawyer's behalf who conducts an investigation of jurors or prospective
jurors should act with circumspection and restraint.

[5] Communications with, or investigations of, members of families of jurors or prospective jurors by a lawyer or by anyone

on the lawyer's behalf are subject to the restrictions imposed upon the lawyer with respect to the lawyer's communications
with, or investigations of, jurors or prospective jurors.
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[6] Because of the duty to aid in preserving the integrity of the jury system, a lawyer who learns of improper conduct by or
towards a juror, a prospective juror, or a member of the family of either should make a prompt report to the court
regarding such conduct.

[7] The impartiality of a public servant in our legal system may be impaired by the receipt of gifts or loans. A lawyer,
therefore, is never justified in making a gift or a loan to a judge, a hearing officer, or an official or employee of a tribunal.

[8] All litigants and lawyers should have access to tribunals on an equal basis. Generally, in adversary proceedings, a lawyer
should not communicate with a judge relative to a matter pending before, or which is to be brought before, a tribunal over
which the judge presides in circumstances which might have the effect or give the appearance of granting undue advantage
to one party. For example, a lawyer should not communicate with a tribunal by a writing unless a copy thereof is promptly
delivered to opposing counsel or to the adverse party if unrepresented. Ordinarily, an oral communication by a lawyer with

a judge or hearing officer should be made only upon adequate notice to opposing counsel or, if there is none, to the
opposing party. A lawyer should not condone or lend himself or herself to private importunities by another with a judge or
hearing officer on behalf of the lawyer or the client.

[9] The advocate's function is to present evidence and argument so that the cause may be decided according to law.
Refraining from abusive or obstreperous conduct is a corollary of the advocate's right to speak on behalf of litigants. A
lawyer may stand firm against abuse by a judge but should avoid reciprocation: the judge's default is no justification for
similar dereliction by an advocate. An advocate can present the cause, protect the record for subsequent review, and
preserve professional integrity by patient firmness no less effectively than by belligerence or theatrics.

[10] The duty to refrain from disruptive conduct applies to any proceeding of a tribunal, including a deposition. See Rule 1.0
(m).

History Note: Statutory Authority G. 84-23

Adopted July 24, 1997; Amended March 1, 2003.

ETHICS OPINION NOTES

CPR 16. A lawyer or group of lawyers may contribute to a judge's campaign in a reasonable amount.
CPR 183. An attorney who represents a judge may not appear before the judge. ( But see 97 FEO 1.)

CPR 225. It is permissible for an attorney to appear before his brother judge if the lawyer for the adverse party and his
client consent.

CPR 226. Although an attorney may not appear before his brother judge without the consent of the parties, his partners and
associates may.

CPR 283. The fact that a law firm's secretary is the spouse of a magistrate does not disqualify members of the law firm from
practicing criminal law before the magistrate.

CPR 318. The fact that an attorney's spouse is a judge's secretary does not disqualify the attorney from practicing before
the judge.

CPR 337. After a jury trial, an attorney may communicate with jurors as to why they decided issues as they did and their
opinions of the attorney's performance, unless such is prohibited by court rule.

RPC 122. A member of the attorney general's staff may not consult ex parte with a trial court judge if it is likely that that
attorney or another attorney working in the same division of the attorney general's office will represent the state in the
appeal of the case.

RPC 214. A lawyer may not send a jury questionnaire directly to prospective members of the jury but, if the questionnaire is
sent out by the court, such communications are not prohibited.

RPC 237. A lawyer may not communicate with the judge before whom a proceeding is pending to request an ex parte order
unless opposing counsel is given adequate notice or unless authorized by law.

97 FEO 1. A lawyer may appear in court before a judge the lawyer represents in a personal matter provided there is
disclosure of the representation and all parties and lawyers agree that the relationship between the lawyer and the judge is
immaterial to the trial of the matter.

97 FEO 3. A lawyer may engage in an ex parte communication with a judge regarding a scheduling or administrative matter
only if necessitated by the administration of justice or exigent circumstances and diligent efforts to notify opposing counsel
have failed.

97 FEQ 5. A lawyer must provide the opposing counsel with a copy of a proposed order at the same time that the lawyer
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submits the proposed order to the judge in an ex parte communication.

98 FEO 12. Opinion sets forth the disclosures a lawyer must make to the judge prior to engaging in an ex parte
communication.

98 FEOQ 13. Opinion restricts informal written communications with a judge or judicial official relative to a pending matter.

98 FEO 20. Opinion rules that, subject to a statute prohibiting the withholding of the information, a lawyer's duty to disclose
confidential client information to a bankruptcy court ends when the case is closed although the debtor's duty to report new
property continues for 180 days after the date of filing the petition.

2001 FEO 15. Opinion rules that a lawyer may not communicate ex parte with a judge in reliance upon the communication
being "permitted by law" unless there is a statute or case law specifically and clearly authorizing such communications or
proper notice is given to the adverse party or counsel. (Note: Judicial Standards Commission does not consider
communications made ex parte pursuant to G.S. 15A-534.1 to be improper.)

2003 FEO 17. An attorney may only provide a judge with additional authority post-hearing if the communication is
permitted by the rules of the tribunal and a copy of the writing is furnished simultaneously to opposing counsel.

CASE NOTES

The trial judge did not abuse his discretion in removing a juror and substituting an alternate juror when the original juror
contacted defense counsel at his home during the weekend recess and persisted in discussing matters of a personal nature,
including counsel's marital status. Although there was no evidence that any matter which related to the tria! of the
defendant was discussed during the conversation, the exercise of discretion by the trial judge served to safeguard the trial
of the defendant from even the appearance of impropriety. State v. Price, 301 N.C. 437, 272 S.E.2d 103 (1980).

Ethical transgressions by trial counsel do not always constitute legal error. State v. Sanders , 303 N.C. 608, 281 S.E.2d 7,
cert, denied , 454 U.S. 973, 102 S, Ct. 523, 70 L. Ed. 2d. 392 (1981).

Argument That Testifying Officers Could Be Prosecuted If They Lied. - A prosecutor who, in closing, made arguments based
on matters outside the record by suggesting that the officers who testified against the defendant could be prosecuted for
perjury and fired from their jobs, and lose their pensions if they lied, placed the jurors in the moral dilemma of either
convicting the defendant or, in the alternative, causing the officers to suffer the grievous penalties suggested by the
prosecutor. The argument was, therefore, improper and the defendant was entitled to a new trial. State v. Potter , 69 N.C.
App. 199, 316 S.E.2d 359, disc. rev. denied, 312 N.C. 624, 323 S.E.2d 925 (1984).

The intentional act of soliciting someone to disrupt a criminal trial by an attorney representing a defendant was not a felony,
but would support an order of disbarment. In re Paul , 84 N.C. App. 491, 353 S.E.2d 254, cert. denied , 319 N.C. 673, 356
S.E.2d 779 (1987), cert. denied , 484 U.S. 1004, 108 S. Ct. 694, 98 L. Ed. 2d 646 (1988).

Quoted in State v. Bunch, 104 N.C. App. 106, 408 S.E.2d 191 (1991).

THE NORTH CAROLINA STATE BAR
208 Fayetteville Street « PO Box 25908 « Raleigh, NC 27611-5908 « 919.828.4620
Copyright © North Carolina State Bar. All rights reserved.
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Law Firms and Associations

Rule 5.3 Responsibilities Regarding Nonlawyer Assistants

With respect to a nonlawyer employed or retained by or associated with a lawyer:

(a) a partner, and a lawyer who individually or together with other lawyers possesses comparable managerial authority in a
law firm or organization shall make reasonable efforts to ensure that the firm or organization has in effect measures giving
reasonable assurance that the nonlawyer's conduct is compatible with the professional obligations of the lawyer;

(b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure that the
nonlawyer's conduct is compatible with the professional obligations of the lawyer; and

(c) a lawyer shall be responsible for conduct of such a nonlawyer that would be a violation of the Rules of Professional
Conduct if engaged in by a lawyer if:

(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct involved; or

(2) the lawyer is a partner or has comparable managerial authority in the law firm or organization in which the
person is employed, or has direct supervisory authority over the nonlawyer, and knows of the conduct at a time
when its consequences can be avoided or mitigated but fails to take reasonable remedial action to avoid the
consequences.

Comment

[1] Lawyers generally employ assistants in their practice, including secretaries, investigators, law student interns, and
paraprofessionals. Such assistants, whether employees or independent contractors, act for the lawyer in rendition of the
lawyer's professional services. A lawyer must give such assistants appropriate instruction and supervision concerning the
ethical aspects of their employment, particularly regarding the obligation not to disclose information relating to
representation of the client, and should be responsible for their work product. The measures employed in supervising
nonlawyers should take account of the fact that they do not have legal training and are not subject to professional
discipline.

[2] Paragraph (a) requires lawyers with managerial authority within a law firm or organization to make reasonable efforts to
establish internal policies and procedures designed to provide reasonable assurance that nonlawyers in the firm will actin a
way compatible with the Rules of Professional Conduct. See Comment [1] to Rule 5.1. Paragraph (b) applies to lawyers who
have supervisory authority over the work of a nonlawyer. Paragraph (c) specifies the circumstances in which a lawyer is
responsible for conduct of a nonlawyer that would be a violation of the Rules of Professional Conduct if engaged in by a
lawyer.

[3] A lawyer who discovers that a nonlawyer has wrongfully misappropriated money from the lawyer's trust account must
inform the North Carolina State Bar pursuant to Rule 1.15-2(0).

History Note: Statutory Authority G. 84-23

Adopted July 24, 1997; Amended March 1, 2003.

ETHICS OPINION NOTES

CPR 163. An attorney may use a secretarial agency so long as reasonable care is used to protect confidentiality.

CPR 182. A layman may be employed to interview and represent social security claimants if the clients consent after
disclosure of the layman's nonprofessional status.

CPR 253. A paralegal employed by a law firm may have a business card with the firm's identification.
CPR 262. A law firm's office manager may have a business card with the firm's identification.

CPR 334. An attorney's secretary may also work for private investigator. The attorney must take care that client confidences
are not compromised.

RPC 28. An attorney may not rely upon title information from an abstract firm unless he supervised the nonlawyer who did
the work.

RPC 70. A legal assistant may communicate and negotiate with a claims adjuster if directly supervised by the attorney for
whom he or she works.

RPC 74. A firm which employs a paralegal is not disqualified from representing an interest adverse to that of a party
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represented by the firm for which the paralegal previously worked if the paralegal is screened from participation in the case.

RPC 102. A lawyer may not permit the employment of court reporting services to be influenced by the possibility that the
lawyer's employees might receive premiums, prizes or other personal benefits.

RPC 139. An attorney, having undertaken to represent adoptive parents, may sign and file adoption petition prepared by
social services organization under her direct supervision.

RPC 152. District attorney is responsible for plea negotiating practices of lay assistant under her supervision of which she
has knowledge.

RPC 176. A lawyer who employs a paralegal is not disqualified from representing a party whose interests are adverse to that
of a party represented by a lawyer for whom the paralegal previously worked.

RPC 183. A lawyer may not permit a legal assistant to examine or represent a witness at a deposition.

RPC 216. A lawyer may use the services of a nonlawyer independent contractor to search a title provided the nonlawyer is
properly supervised by the lawyer.

RPC 238. A lawyer is subject to the Rules of Professional Conduct with respect to the provision of a law-related service, such
as financial planning, if the law-related service is provided in circumstances that are not distinct from the lawyer's provision
of legal services to clients.

99 FEOQ 6. Opinion examines the ownership of a title insurance agency by lawyers in North and South Carolina as well as the
supervision of an independent paralegal.

2000 FEO 10. Opinion rules that a lawyer may have a nonlawyer employee deliver a message to a court holding calendar
call, if the lawyer is unable to attend due to a scheduling conflict with another court or for another legitimate reason.

2002 FEO 9. Opinion rules that a nonlawyer assistant supervised by a lawyer may identify to the client who is a party to
such a transaction the documents to be executed with respect to the transaction, direct the client as to the correct place on
each document to sign, and handle the disbursement of proceeds for a residential real estate transaction, even though the
supervising lawyer is not physically present.

2005 FEO 2. Opinion rules that a law firm that employs a nonlawyer to represent Social Security claimants must so disclose
in any advertising for this service and to prospective clients.

2005 FEO 6. Opinion rules that the compensation of a nonlawyer law firm employee who represents Social Security disability
claimants before the Social Security Administration may be based upon the income generated by such representation.

THE NORTH CAROLINA STATE BAR
208 Fayetteville Street + PO Box 25908 * Raleigh, NC 27611-5908 + 919.828.4620
Copyright © North Carolina State Bar. All rights reserved.
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Transactions with Persons Other Than Clients

Rule 4.2 Communication with Person Represented by Counsel

(a) During the representation of a client, a lawyer shall not communicate about the subject of the representation with a
person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other
lawyer or is authorized to do so by law or a court order. It is not a violation of this rule for a lawyer to encourage his or her
client to discuss the subject of the representation with the opposing party in a good-faith attempt to resolve the
controversy.

(b) Notwithstanding section (a) above, in representing a client who has a dispute with a government agency or body, a
lawyer may communicate about the subject of the representation with the elected officials who have authority over such
government agency or body even if the lawyer knows that the government agency or body is represented by another lawyer
in the matter, but such communications may only occur under the following circumstances:

(1) in writing, if a copy of the writing is promptly delivered to opposing counsel;
(2) orally, upon adequate notice to opposing counsel; or
(3) in the course of official proceedings.

Comment

[1] This Rule contributes to the proper functioning of the legal system by protecting a person who has chosen to be
represented by a lawyer in a matter against possible overreaching by other lawyers who are participating in the matter,
interference by those lawyers with the client-lawyer relationship and the uncounselled disclosure of information relating to
the representation.

[2] This Rule does not prohibit a lawyer who does not have a client relative to a particular matter from consulting with a
person or entity who, though represented concerning the matter, seeks another opinion as to his or her legal situation. A
lawyer from whom such an opinion is sought should, but is not required to, inform the first lawyer of his or her participation
and advice.

[3] This Rule does not prohibit communication with a represented person, or an employee or agent of such a person,
concerning matters outside the representation. For example, the existence of a controversy between a government agency
and a private party, or between two organizations, does not prohibit a lawyer for either from communicating with nonlawyer
representatives of the other regarding a separate matter. Also, a lawyer having independent justification or legal
authorization for communicating with a represented person is permitted to do so.

[4] A lawyer may not make a communication prohibited by this Rule through the acts of another. See Rule 8.4(a). However,
parties to a matter may communicate directly with each other, and a lawyer is not prohibited from advising a client or, in
the case of a government lawyer, investigatory personnel, concerning a communication that the client, or such investigatory
personnel, is legally entitled to make. The Rule is not intended to discourage good faith efforts by individual parties to
resolve their differences. Nor does the Rule prohibit a lawyer from encouraging a client to communicate with the opposing
party with a view toward the resolution of the dispute.

[5] Communications authorized by law may include communications by a lawyer on behalf of a client who is exercising a
constitutional or other legal right to communicate with the government. When a government agency or body is represented
with regard to a particular matter, a lawyer may communicate with the elected government officials who have authority
over that agency under the circumstances set forth in paragraph (b).

[6] Communications authorized by law may also include investigative activities of lawyers representing governmental
entities, directly or through investigative agents, prior to the commencement of criminal or civil enforcement proceedings.
When communicating with the accused in a criminal matter, a government lawyer must comply with this Rule in addition to
honoring the constitutional rights of the accused. The fact that a communication does not violate a state or federal
constitutional right is insufficient to establish that the communication is permissible under this Rule.

[7] A lawyer who is uncertain whether a communication with a represented person is permissible may seek a court order. A
lawyer may also seek a court order in exceptional circumstances to authorize a communication that would otherwise be
prohibited by this Rule, for example, where communication with a person represented by counsel is necessary to avoid
reasonably certain injury.

[8] This Rule applies to communications with any person, whether or not a party to a formal adjudicative proceeding,
contract or negotiation, who is represented by counsel concerning the matter to which the communication relates. The Rule
applies even though the represented person initiates or consents to the communication. A lawyer must immediately
terminate communication with a person if, after commencing communication, the lawyer learns that the person is one with
whom communication is not permitted by this Rule.
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[9] In the case of a represented organization, this Rule prohibits communications with a constituent of the organization who
supervises, directs or consults with the organization's lawyer concerning the matter or has authority to obligate the
organization with respect to the matter or whose act or omission in connection with the matter may be imputed to the
organization for purposes of civil or criminal liability. It also prohibits communications with any constituent of the
organization, regardless of position or level of authority, who is participating or participated substantially in the legal
representation of the organization in a particular matter. Consent of the organization's lawyer is not required for
communication with a former constituent unless the former constituent participated substantially in the legal representation
of the organization in the matter. If an employee or agent of the organization is represented in the matter by his or her own
counsel, the consent by that counsel to a communication would be sufficient for purposes of this Rule. Compare Rule 3.4(f).
In communicating with a current or former constituent of an organization, a lawyer must not use methods of obtaining
evidence that violate the legal rights of the organization. See Rule 4.4, Comment [2].

[10] The prohibition on communications with a represented person only applies in circumstances where the lawyer knows
that the person is in fact represented in the matter to be discussed. This means that the lawyer has actual knowledge of the
fact of the representation; but such actual knowledge may be inferred from the circumstances. See Rule 1.0(g). Thus, the
lawyer cannot evade the requirement of obtaining the consent of counsel by closing eyes to the obvious.

[11] In the event the person with whom the lawyer communicates is not known to be represented by counsel in the matter,
the lawyer's communications are subject to Rule 4.3.

History Note: Statutory Authority G. 84-23

Adopted July 24, 1997; Amended March 1, 2003.

ETHICS OPINION NOTES

CPR 2. An attorney generally does not need the consent of the adverse party to talk to withesses.

CPR 138. An attorney representing a party may not send copies of motions to another party he knows has counsel.

RPC 15. An attorney may interview a person with adverse interest who is unrepresented and make a demand or propose a
settlement.

RPC 30. A district attorney may not communicate or cause another to communicate with a represented defendant without
the defense lawyer's consent.

RPC 39. An attorney may not communicate settlement demands directly to an insurance company which has employed
counsel to represent its insured unless that lawyer consents.

RPC 61. A defense attorney may interview a child who is the prosecuting witness in a molestation case without the
knowledge or consent of the district attorney.

RPC 67. An attorney generally may interview a rank and file employee of an adverse corporate party without the knowledge
or consent of the corporate party or its counsel.

RPC 81. A lawyer may interview an unrepresented former employee of an adverse corporate party without the permission of
the corporation's lawyer. ( But see 97 FEO 2)

RPC 87. A lawyer wishing to interview a witness who is not a party, but who is represented by counsel, must obtain the
consent of the witness' lawyer.

RPC 93. Opinion concerns several situations in which an attorney who represents a criminal defendant wishes to interview
other individuals who are represented by attorneys who will not agree to permit the attorney to interview their clients.

RPC 110. An attorney employed by an insurer to defend in the name of the defendant pursuant to underinsured motorist
coverage may not communicate with that individual without the consent of another attorney employed to represent that
individual by her liability insurer.

RPC 128. A lawyer may not communicate with an adverse corporate party's house counsel, who appears in the case as a
corporate manager, without the consent of the corporation's independent counsel.

RPC 132. A lawyer for a party adverse to the government may freely communicate with government officials concerning the
matter until notified that the government is represented in the matter-.

RPC 162. A lawyer may not communicate with the opposing party's nonparty treating physician about the physician's
treatment of the opposing party unless the opposing party consents.

RPC 180. A lawyer may not passively listen while the opposing party's nonparty treating physician comments on his or her
treatment of the opposing party unless the opposing party consents.
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RPC 184. The lawyer for opposing party may communicate directly with the pathologist who performed an autopsy on
plaintiff's decedent without the consent of the personal representative of the decedent's estate.

RPC 193. The attorney for the plaintiffs in a personal injury action arising out of a motor vehicle accident may interview the
unrepresented defendant even though the uninsured motorist insurer, which had elected to defend the claim in the name of
the defendant, is represented by an attorney in the matter.

RPC 202. An attorney may communicate in writing with the members of an elected body which is represented by a lawyer in
a matter if the purpose of the communication is to request that the matter be placed on the public meeting agenda of the
elected body and a copy of the written communication is given to the attorney for the elected body.

RPC 219. A lawyer may communicate with a custodian of public records, pursuant to the North Carolina Public Records Act,
for the purpose of making a request to examine public records related to the representation although the custodian is an
adverse party whose lawyer does not consent to the communication.

RPC 224. Employer's lawyer may not engage in direct communications with the treating physician for an employee with a
workers' compensation claim.

RPC 233. A deputy attorney general attorney who represents the state on the appeal of a death sentence should send to the
defense lawyer a copy of a letter the deputy attorney general received from the defendant.

RPC 249. A lawyer may not communicate with a child who is represented by a guardian ad litem and an attorney advocate
unless the lawyer obtains the consent of the attorney advocate.

97 FEO 2. A lawyer may interview an unrepresented former employee of an adverse represented organization about the
subject of the representation unless the former employee participated substantially in the legal representation of the
organization in the matter.

97 FEO 10. A prosecutor may instruct a law enforcement officer to send an undercover officer into the prison cell of a
represented criminal defendant to observe the defendant's communications with other inmates in the cell.

99 FEO 10. Opinion rules that a government lawyer working on a fraud investigation may instruct an investigator to
interview employees of the target organization provided the investigator does not interview an employee who participates in
the legal representation of the organization or an officer or manager of the organization who has the authority to speak for
and bind the organization.( See also comment [9] to Rule 4.2)

2002 FEO 8. Opinion rules that a lawyer who is appointed the guardian ad litem for a minor plaintiff in a tort action and is
represented in this capacity by legal counsel, must be treated by opposing counsel as a represented party and, therefore,
direct contact with the guardian ad litem, without consent of counsel, is prohibited.

2003 FEO 2. Lawyer may not communicate directly with the opposing party although the opposing lawyer appears to be
impaired by reason of substance abuse or mental impairment.

2003 FEO 4. A lawyer may not proffer evidence gained during a private investigator's verbal communication with an
opposing party known to be represented by legal counsel unless the lawyer discloses the source of the evidence to the
opposing lawyer and to the court prior to the proffer.

2004 FEO 4 - Opinion rules that a lawyer may ask questions of a deponent that were recommended by another lawyer,
although the deponent is the defendant in the other lawyer’s case, provided notice of the deposition is given to the
deponent’s lawyer.

2005 FEO 5. Opinion explores the extent to which a lawyer may communicate with employees or officials of a represented
government entity.

2006 FEO 19. The prohibition against communications with represented persons does not apply to a lawyer acting solely as
a guardian ad litem.

2010 FEO 5. A lawyer defending a non-custodial parent in a child support action brought by the lawyer for the county’s child
support enforcement program does not represent the parent and the lawyer's direct communications with the custodian do
not violate Rule 4.2.

CASE NOTES

This rule does not prevent a person in custody from making inculpatory statements upon waiver of the right to counsel.
State v. Romero , 56 N.C. App. 48, 286 S.E.2d 903, disc. rev. denied , 306 N.C. 391, 294 S.E.2d 218 (1982).

Interview of Plaintiff 's Physician by Defense Attorneys. - Defense attorneys may not interview a plaintiff 's treating
physician privately without the plaintiff 's express consent. Defendant must use the statutorily recognized methods of
discovery set out in § 1A-1, Rule 26 of the Rules of Civil Procedure. Crist v. Moffatt , 326 N.C. 326, 389 S.E.2d 41 (1990).

Applied in State v. Thompson , 332 N.C. 204, 420 S.E.2d 395 (1992).
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2010 Formal Ethics Opinion 5
April 16, 2010

Client-Lawyer Relationship in Child Support Enforcement Actions

Opinion rules that the lawyer for a child support enforcement program that brings an action for child support on behalf of the
government does not have a client-lawyer relationship with the custodian of the children.

Inquiry #1:

Title IV-D of the Social Security Act, 42 U.S.C.S. 651 et seq., requires each state to establish a child support enforcement
(CSE) agency to provide services for the establishment and collection of child support for dependent children who are
recipients of public assistance. The act also requires the CSE agency to provide assistance in the collection of child support to
a custodian of a dependent child not receiving public assistance if the custodian applies to the agency for such assistance.
The Child Welfare Act, Chap. 110, Art. 9, of the N.C. General Statutes, enacts the requirements of Title IV-D. The CSE
program established by the North Carolina act is administered by the Child Support Enforcement Agency, a branch of the
North Carolina Department of Health and Human Services. The programis usually administered at the county level; the local
CSE program administrator hires a lawyer to institute the child support proceeding against the non-custodial, responsible
parent. The proceeding is instituted in the name and on behalf of the government at the instigation of the custodian of the
child who is named ex relatione (e.g., County of Durham DSS of ex rel. Stevons v. Charles, 182 N.C. App. 505, 642 S.E. 2d
482 (2007)).

Lawyer A is defending a non-custodial- parent in a child support action brought by the lawyer for the child support
enforcement (CSE) program for the county. Does the CSE lawyer represent the custodian of the children?

Opinion #1:

The lawyer representing the CSE program does not represent the custodian of the children; the lawyer represents the
government agency bringing the action. As previously observed in Ethics Decisions 279 and 2007-3, the purpose of the CSE
program is to provide financial support to dependent children regardless of who currently has custody of a dependent child
and regardless of who may currently owe support payments. "It would defeat the purpose of [CSE] legislation if a client-
lawyer relationship were automatically created between the [CSE] lawyer and the custodian of the children because the
lawyer would be unable to pursue any future child support action against such custodian should support and custody
obligations switch." ED 279.

Nevertheless, if the CSE lawyer makes statements to the parent that would lead a reasonable person to believe that the
lawyer is representing him or her personally, a client-lawyer relationship may be inferred. To avoid misleading the custodian
as to the relationship, in any private conference with a custodian (outside of court proceedings), "the [CSE] lawyer should
explain that he or she is not the custodian's lawyer; that their conversations are not protected by the duty of confidentiality;
and that if the interests of the government and the custodian of the children diverge, the lawyer will represent the interests
of the government." ED 279.

Inquiry #2:

Lawyer A wants to serve discovery on the custodian of the children. Should the discovery be served on the lawyer for the
CSE program or on the custodian of the children?

Opinion #2:

This is a question of civil procedure and trial strategy that is outside of the purview of the Ethics Committee. However, if
Lawyer A decides to seek information directly from the custodian, it would not violate Rule 4.2 unless the custodian is
represented by his or her own lawyer in the matter.

During the representation of a client, Rule 4.2 prohibits a lawyer from communicating with a person that the lawyer knows is

represented in the matter unless the lawyer has the consent of the other lawyer or is authorized by law or court order to
communicate with the person. Lawyer A's direct communications with the custodian will not violate Rule 4.2 because the CSE
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lawyer does not represent the parent. ED 2007-3 (lawyer appointed to represent defendant/non-custodial parent in child
support case may communicate directly with custodial parent).

Inquiry #3:

Lawyer A wants to depose the custodian. The CSE lawyer informed Lawyer A that he would not attend the deposition. May
Lawyer A proceed with the deposition?

Opinion #3:

Yes. If the custodian was properly served with notice of the deposition, there is no prohibition on proceeding with the
deposition although the CSE lawyer fails to appear. Even when a deponent is represented by a lawyer in a matter, if the
deposition is properly noticed and the lawyer for the deponent fails or refuses to appear, the lawyer noticing the deposition
may proceed. Such communications are "authorized by law" and, therefore, not prohibited by Rule 4.2.

Inquiry #4:

In a case involving international child support enforcement issues, the CSE lawyer, who works in the North Carolina Attorney
General's Office, would like to call another lawyer from the attorney general's staff to testify as an expert. Does this violate
the Rules of Professional Conduct?

Opinion #4:
No. Rule 3.7(a) prohibits a lawyer from acting as an advocate at a trial in which the lawyer is likely to be a necessary

witness. However, this disqualification is not imputed to the other lawyers in same firm or organization unless the lawyer's
testimony would be adverse to the interests of the firm or organization's client. Rule 3.7(b).
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